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not equivalent to a fee, and hence that all devises must be judged 
as of the date of X's death in regard to remoteness, that the re- 
mainder to D's children was bad, and that D got a fee simple, his 
life estate under B's will, and his remainder, in case of intestacy, 
under X's will, merging. The decision was based directly upon the 
dictum found in Laurence's Estate, 27 which is based upon In re 
Powell's Trusts, and upon Boyd's Estate (No. i), 28 which seems to 
be based upon Laurence's Estate. 

P. C. W. 



Real Estate Brokers — Right to a Commission — Although 
the business of a real estate broker is of comparatively recent origin, 
yet it is surprising to note the great number of cases, that have 
arisen during the last quarter of a century, which involve the re- 
lation of principal and broker in respect to real estate transactions. 
As might be expected, most of the adjudicated cases deal, with a 
real estate broker's right to a commission and under what circum- 
stances he is entitled to one. 

In general, to entitle a broker to a commission, he must be 
able to show that he was actually employed by his principal, either 
expressly or impliedly, as mere voluntary services, rendered in the 
hope that there may be compensation afterward given, are not 
sufficient to entitle him to recover. 1 It must also appear that the 
services of the broker were the efficient cause of the contract of sale 
having been made, and this may be shown by merely proving that 
it was brought about by an introduction of the property to the 
buyer, either by an advertisement or by any other services. 2 If 
the services rendered do not result in a contract between the prin- 
cipal and the other party then, in the absence of any contrary pro- 
vision in his contract, the broker is not entitled to any compensa- 
tion, because he takes the chance that there may be no result from 
such services. 3 But if the broker has fully performed his under- 
taking by producing a person, who is ready and able to purchase 
or lease his employer's property upon the terms stipulated, then his 
right to a commission is not defeated by an arbitrary refusal of the 
owner to consummate the transaction. 4 

However, as a broker occupies a quasi fiduciary relation to his 
employer, he is bound to act in good faith in his dealings with him 
and to make a full disclosure of all material facts which might 



21 136 Pa. 354 (1890). 

28 199 Pa. 487 (1901). 

1 Holmes v. Neafie, 151 Pa. 392 (1892). 

2 Earp v. Cummins, 54 Pa. 394 (1867). 

'Pierce v. Truitt, 21 W. N. C. 569 (Pa. 1 

4 Kifer v. Yoder, 198 Pa. 308 (1901). 
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affect the action of his employer in the premises. If a broker in- 
tentionally conceals such facts from his principal, then the latter 
is justified in refusing to carry out his part of the agreement and 
the former will be deprived of his right to a commission." One of 
the most interesting situations, in cases of this kind, occurs when 
the name of the real purchaser of the land is concealed and the 
name of a ficticious person is substituted. In such cases this fact 
may or may not be material, depending upon the particular circum- 
stances. 

In a recnt case, 6 where the terms on which the sale was to be 
negotiated called for one-half the price in cash, and a mortgage 
for the remainder, it was held that the employer was entitled to 
know who the purchaser was. It has also been held that such con- 
cealment and substitution will preclude the recovery of commis- 
sions if the principal suffered any injury thereby. So, where a 
broker concealed the name of the real purchaser and substituted 
the name of a person of straw at the instance of the real purchaser, 
who hoped thereby to obtain a better bargain, the principal was 
justified in breaking off the negotiations on discovering the de- 
ception practised upon him. 7 And where a broker, who claimed 
he had sold his principal's property for the stipulated price and 
had received part of the purchase price as earnest money, tendered 
a receipt for the same, made out in his name instead of that of the 
purchaser, it was held that the owner might refuse to sell without 
becoming liable for commissions, on the ground that the broker was 
himself the purchaser. 8 

But where the principal has no interest in the financial responsi- 
bility of the purchaser and the identity of the latter is in no way 
related to the amount of the purchase price, then the concealment 
of the identity of the latter will not preclude a broker from recov- 
ering his commission on a sale of the land. 9 Accordingly, where 
the conveyance was made to a third person at the instance of the 
real purchaser, who did not wish to give his notes for certain 
deferred payments, and the owner had received in full the price 
asked for the land, which was all it was worth at the time of the 
sale, the court held that the vendor was not prejudiced in any way. 

However, it has been held that an arrangement between a real 
purchaser and a broker, whereby a third person is held out to the 
principal as the ostensible purchaser, is contrary to public policy, 
and so recovery of commissions should not be allowed, although 



5 Pratt v. Patterson, 112 Pa. 475 (18 
6 Coppage v. Howard, 96 Atl. 643 (Md. 1916). 
'Wilkinson v. McCullough, 196 Pa. 205 (1000). 
•Hayden v. Grillo, 35 Mo. App. 647 (1889). 

"Veasey v. Carson, 177 Mass. 117, S3 L- R- A. 2 (1900). See also 
Reich v. Workman, 161 S. W. 180 (Ark. 1913). 
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no injury might result to the principal. 10 This reasoning is erro- 
neous, it is submitted, in that it lays stress upon the idea of 
public policy, rather than looking at the question from its practical 
aspect. If the principal is in no way prejudiced and receives what 
his property is actually worth, then it should be immaterial whether 
the person, introduced to the principal, is the real purchaser or 
merely a straw man. 

In some jurisdictions a broker doing business without a li- 
cense, required by statute or ordinance, is not entitled to any com- 
pensation for his services, 11 but in others such a statute or ordinance 
will not prevent a broker from suing for a commission earned, as 
the necessity of a license is considered a question between the state 
or city and the licensee, with which third persons are not con- 
cerned. 12 While Pennsylvania is in accord with the former view, 1 * 
yet a commission on a sale of real estate may be received in the 
absence of a license, if it can be shown that the contract was a 
special one for the sale of a particular piece of real estate, entered 
into by one who did not hold himself out to the world as a real 
estate broker. 14 

David Reeves Henry* 

"Hafner v. Herron, 165 111. 242 (1897). 
"Eckert v. Collot, 46 111. App. 361 (1892). 
"Prince v. Baptist Church, 20 Mo. App. 332 (1886). 
"Luce v. Cook, 227 Pa. 224 (1910). 
"Woods v. Derron, 229 Pa. 625 (1911). 

♦This note was prepared by Mr. Henry just prior to his death, notice of 
which occurs elsewhere in this issue. — Ed. 



